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1

Introduction

1.1

Witness Statement Numbering and Arrangement

1.1.1 Paragraph numbering here is based on a sequential convention, with main paragraph
numbers equating each to a separate question or topic. Where, for clarity and ease of reading,
answers are sub-divided, the 1.1.1 convention is used; with some detailed sub-division signalled
by bullet-points.
1.1.2 Where a single question has more than one element to it and where these elements seem
to me to be sufficiently distinct to justify separate treatment, I have split my quotation of the
numbered question into two parts - (a) and (b) - and answered the two parts separately.
1.1.3 Page breaks are inserted between questions, so that each is kept separate in its own
"chapter".
1.1.4 I hope that this approach is acceptable to the Inquiry and that it may be helpful in ordering
my responses to the questions asked.

1.2

Matters Included

1.2.1 I have, as requested, only answered questions about matters in which I was directly
involved or of which I had knowledge at the time. However, where matters have come to light as
a result of the Inquiry team's work that have a direct bearing on a particular question that I have
to answer, I have felt it appropriate to use and, as appropriate, to quote, the Inquiry team's
documents in my answers. I hope that this is in order.

1.3

Supplementary Questions

1.3.1 I am of course available to the Inquiry team if there are any supplementary questions that
the Inquiry would like me to address.

David B. Mcintosh
11th October 2011
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Schedule of Questions (A38112) - Answers to Questions 13, 21, 28, 35, 36 and 37

2

Question 13

2.1

Q, 13 (a): "What w a s t h e position - were the health departments f o r Scotland,
England/Wales and Northern Ireland working Jointly o n the decision o r w a s it a n
issue o n which Scotland w o u l d follow whatever decision w a s taken i n England?"

2.2

I believe that the three health departments were co-operating to a significant extent, but I
would not personally describe this as working jointly on the decision. I say this for two
principal reasons:

2.2.1 "Working jointly" would I think imply a more methodically co-ordinated approach than
appeared to be the case. Also, each Department had its own specific and limited areas
of responsibility for which they had to answer to their own Ministers, so that actual "joint"
working would not have been an altogether straightforward matter.
2.2.2 I do not believe that the Departments were so much "working on the decision" as
"helping the decision to emerge". They were of course doing their best to guide the
process and help it along but it was by no means all in their gift. There were a number of
bodies, individuals and lobbying groups involved in what was {or at least seemed to me
at the time to be) a complex and often deeply opaque decision-making process, over
which the Departments themselves did not always seem to have very much control.
2.3

This is from memory, but it seems to me that the Inquiry team has amassed sufficient
documentary evidence to bear me out in this view - as for instance in the evidence of
successive setting and then delaying of proposed start dates for testing; the scant written
evidence of any formal co-ordination between departments, the fact that Departmental
briefs were not prepared for Ministers until the eleventh hour; the fact that Newcastle was
allowed to go it alone, apparently quite independently of the whole panoply of
Departmental, professional and peer-group pressure that was being exerted; etc.

2.4

The Departments certainly had the responsibility of presenting recommendations as to an
appropriate decision - each to its own Minister or Ministers - but it is not clear to me that
they were always the key players in the construction of the advice leading up to those
recommendations. A certain amount of the complexity and confusion that we experienced
at the time seemed to me to be reasonably understandable because the matters under
consideration were themselves highly complex and their resolution required the deployment
of a wide range of expertise, not always directly available to the Departments themselves.
However, as mentioned elsewhere in this statement, I did form the view that the decision
making processes that led up to the introduction of HepC testing in Scotland, and most
particularly the later stages of the process that caused significant delays in implementation,
were sadly sub-optimal. This opinion, my reasons for it and a re-visit«ng of it with the
benefit of hindsight is covered more fully in my answer to question 37, below.
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2.5

The answer to the second part of Question 13 (a) is I think an emphatic "no". I do not
believe that it would be at ail true to say that Scotland was lined up to follow whatever
decision on the issue (the introduction of HepC testing) was taken in England, At the time,
whereas the NHS in England and Wales was ultimately responsible to Parliament through
the Secretary of State for Health, the equivalent service in Scotland (known at one time as
"The Scottish Health Service" and latterly as "The NHS in Scotland") was responsible to
and through the Secretary of State for Scotland. As I understand it, the Secretary of State
for Scotland and the Ministers responsible to him for health matters had very clear statutory
responsibilities that only they could fulfil, quite separately, in Law, from NHS deliberations
and decisions in Westminster,
[Note: 1 am aware of course that the reporting lines have now changed and that the Scottish
Government has taken over these responsibilities; but these notes are intended to refer
back to my time in service, only.]

2.6

Therefore, while Scottish decisions might have been expected to take into account views
expressed in London and might well indeed on occasions have mirrored English practice,
this would always have been as a result of separate decisions taken by those responsible in
Scotland. Scottish compliance with English decisions could not be assumed or taken for
granted. I believe that the Inquiry team has caught the sense of the position very well in
their paragraph 9.251 where it is stated that "testing was to start simultaneously in RTCs in
England and Wales and was to be co-ordinated with the commencement of testing in
Scotland". A policy to "co-ordinate with" does not seem to me necessarily to imply a
decision to move simultaneously with. This subtle distinction does, as I understand it,
exactly reflect the position at the time.

2.7

Q. 13 (b): "Was the formal position that the decision for Scotland would be taken In
Scotland, independently from the decision for England?"

2.8

The answer to this second question posed in Question 13 is that yes, as I understand it, the
formal position was that decisions relating to the NHS in Scotland were the responsibility of
the Secretary of State for Scotland and his Ministers and that therefore the decision for
Scotland would be taken, in this forma! sense, "independently from the decision for
England". Certainly, the SNBTS would not have acted on any significant policy initiative
unless it had been authorised to do so by the Secretary of State for Scotland (directly,
through Ministers or through civil servants on his behalf). We would not have implemented
a significant change in policy or practice simply as a result of following an English lead.

2.9

However, as with many things in the often misty zone at the interface between politicians,
civil servants, health professionals, health service managers and the operational services
that they must all co-operate to deliver, the position on UK health service practice was not
as straightforward as the formal position might imply. It was quite clearly the responsibility
of the Secretary of State for Scotland and his Ministers to decide upon and to issue
instructions in relation to any significant new policy matter in Scotland. However, how they
took advice in the lead up to such decisions and what other influences came to bear upon
them are another matter; and often involved a Byzantine web of pan-UK inter-locking,
overlapping and sometimes conflicting sources of evidence, advice and recommendation,
including input direct from Scottish operational services and also from a wide variety of
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other sources (eg the Royal Colleges in Scotland, Scottish patient groups, specialised
advisory bodies and others). In addition to this diversity of sources of the advice it received,
the Scottish Office Home and Health Department was also prey to a whole host of tugs and
influences coming from a cat's cradle of largely informal ties between Westminster and St
Andrew's House. The background to Scottish decision making was therefore far from
straightforward.
2.10 My answers to this Question 13 are of course only my recollections (20 years on) of what I
believe I understood at the time. However, I believe that we do have some documentary
evidence that serves I think to confirm my understanding of the position, referenced in the
Inquiry team's paragraph 9.250. GW Tucker's letter of 21st January 1991 (SGH.002.7890)
mentioned that SHHD "wish to maintain a UK approach". I did not see that letter at the time
and I do not recall ever having been told about it, nor about the policy steer that it
contained. With hindsight however, it seems to me to indicate points that are helpful in
answering this Question 13:
2.10.1 Evidently, the view in Scotland at the time (Jan '91) was that co-ordination with English
implementation was desirable and should be observed if possible. This was however a
view, a "wish", a Scottish Office policy. It does not seem to me to have been expressed
as if it were an automatic and unalterable position, prescribed by the English Department
of Health.
2.10.2 The wording of the letter seems to me to imply that had Scottish Ministers felt differently,
it would have been open to the Department to "wish" otherwise; ie not to maintain a UK
approach. As I understood it at the time, they would have been free to do so and Mr
Tucker's wording seems to me to confirm this. Had it been otherwise, it seems to me
unlikely that he would have used words like "wish" or "maintain", nor indeed that he
would have felt it necessary to make the point at all. If it were permanent and automatic,
it should surely go without saying
2.11 I hope that these notes (above) may be helpful to the Inquiry. As a number of matters that
are partly covered here are also relevant to other questions posed in the Schedule
(A38112) to which I have tried to respond, I hope that the further notes below, in answer to
those questions (21, 28, 35, 36 and 37) may also assist in relation to this Question 13.
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3

Question 21

3.1

Q 21: "Why, therefore, was It necessary t o tie Introduction of the test In the UK t o
approval by the FDA?"

3.2

It was not necessary to tie the introduction of the test in the UK to FDA approval, nor I
believe was this ever implied or Intended. However, it would I think have been regarded as
poor practice to introduce a foreign test, bought in from a country where its own regulatory
authorities had not yet approved it for use.

3.3

At the time of controversy and debate among professionals as to the accuracy and
reliability of the test materials and methods available, among the sources of evidence being
examined were reports from other countries, especially those where more data was
available than was to hand in the UK, High among these international sources of
information and possible guidance was the USA, it was therefore natural that US
experience should be referred to in the Hep C testing context, and that the FDA view in
particular should carry weight.
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4

Question 28

4.1

Q 28: "Paragraph 9.215 refers to a bid for funds to introduce testing. It appears to the
Inquiry team that, given the information in SNB,013,4871, had screening been Introduced
before the financial year 1991 - 92, it couid only have been paid for from the reserve (the
contingency referred to in SGH.002.7930). Is this correct?"

4.2

As the General Manager and budget holder at the SNBTS at the time, and if my memory
serves me right, I would say that the answer to this question is "no, this is probably not
correct". Roughly speaking (entirely from memory) our annual budget at that time was
approximately £17m in total and the implementation of Hep C testing was estimated at a
little over £1m for a full year. Therefore, while it is true to say that no specific budget
existed for HepC testing until financial year '91-92, nevertheless, had it been deemed
important enough, it would have been open to Ministers to ask us to bring implementation
forward by some months *- during the previous financial year ('90-'91). Had this been done
we might have been asked to try to arrange for it to be financed in one of a number of ways,
including probably the use of the reserve fund referred to, but also possibly by other means,
or by a combination of means.

4.3

This is not to say that it would have been easy to do this. Budgets were tight and we had a
duty to make every penny count in the best interests of patient and donor care. However, f
do think that it is important to emphasise that budgets were built to meet the priority needs
that the service faced. Had HepC testing been given a very high priority during the financial
year 1990-91 then I believe that we would almost certainly have found ways to implement
before 1st April '91.
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5

Question 35

5.1

Q 35 (a); "Is it the case that there w a s n o consideration of Scotland similarly (to
Newcastle) going ahead more quickly?"

5.2

No, this is absolutely not the case. My memory is that throughout the calendar year 1991,
until the full implementation of Hep C testing in September 1991, there was active and
serious consideration being given in the SNBTS to implementing HepC testing as soon as
ever possible; and that, as the period wore on and as implementation was successively
delayed, demands for a formal reconsideration of the timing of implementation became
more insistent.

5.3

Consideration of the question can I think be assisted through an analysis of the background
and the timing of the events leading up to final implementation in Scotland on 1 st September
1991. The relevant time periods are I think most helpfully delineated as follows:

5.3.1 An initial period of genuine debate about the necessity, or otherwise, of HepC testing;
almost certainly completed, at least to the satisfaction of the vast majority of
professionals, by Q4 1990 and probably earlier. During this period Scotland played its
part and though there was healthy and often heated debate about the issues, I can recall
no significant dissent, as between health professionals, managers, politicians or anyone
else involved. [By the end of this period, Lady Hooper's comment (In January 1991) sums
the position up well - "I don't see that we have any option." (PEN.016.0259)1
5.3.2

A second period of genuine professional deliberation, aimed at investigating the validity,
accuracy, reliability and operational practicality of available test materials and methods.
Again, I recall this as a harmonious period in which everyone worked together well, to get
the right results, in the best interests of patients and donors alike. As I remember it, this
period was sufficiently complete for implementation to be planned for a date some time in
Q1/Q2 1991 (The Edinburgh and South-East centre could have implemented for instance
on February 25,h - ref SNB.004.7202). This period was certainly completed in good time
for us to have implemented testing in full throughout Scotland by 1 st April 1991. Bearing
in mind that Scottish Ministers had already seen fit to grant the SNBTS full funding for this
initiative and that this was in place as of 1 st April '91, there were no financial obstacles to
implementation throughout Scotland on that date and I recall no significant professional
obstacles either.

5.3.3

A further period - from the end of March '91 until Hie end of August '91 - during which
various noises were made about further test validation, large-scale centre-based testing,
etc, but which was in reality, for Scotland, a period of successive delays in full
implementation of testing dictated by delays in English implementation and by dedication
to the principle of "UK Solidarity".

5.4

I am not suggesting here that the UK Solidarity approach was necessarily wrong. With
hindsight, I feel quite strongly that it was indeed wrong, but I don't believe that this is
relevant to this part of my report of the situation at the time. For all I knew, or know, there
may have been good public health, sociological and/or political reasons why "UK solidarity"
in this context was desirable. My intention here is simply to highlight the difference
between what I have called "genuine" delays in implementation (based on real scientific,
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medical and/or operational concerns) during the first and second periods o f time referred to
above and the delays during the third period. As I remember it, the successive delays from
1st April through to 1 st September were not made necessary by any considerations as to
what would be best for patients in Scotland, nor indeed by any Scottish issues. They were,
exclusively - rightly or wrongly - a direct result of the UK solidarity argument prevailing over
other opinions.
5.5

As I recall, during this time (period (Hi) above - April through August 1991) - SNBTS
considerations of the HepC testing issue were influenced by various positions being taken
up and lobbied for, perhaps best exemplified at the two extremes by -

5.5.1

the people here in Scotland who supported or were inclined towards the view of the
Newcastle BTS team who favoured (and acted upon) implementation as soon as it was
possible - believing that it would have been "indefensible" to do otherwise.

5.5.2

the members of the "UK Solidarity" camp, best exemplified by Professor Cash who I
remember as being absolutely committed from start to finish to making sure that the
Scottish blood transfusion ship did not leave port ahead of the official command signal
given to the majority of the English RTC fleet; and generally seemed to favour the policy
of keeping each ship in the UK blood transfusion convoy to the speed of the slowest

5.6

Along the scaie between these two extreme positions there were many who agreed with Dr
Lloyd in Newcastle but out of a sense of loyalty to the majority of their colleagues, or out of
fear of bullying from Professor Cash, or for a variety of other reasons, felt unable to come
out and say so. There were others of like mind who did come out and say so, argued their
case, but in the end complied with what they understood to be the view of the majority of
their colleagues.

5.7

There were yet others who, though they were inclined more to the "Newcastle" end of the
spectrum had less difficulty in complying with what became the UK fait accompli, because
their centres were part of "testing" or "trial" introductions of the tests and their populations
were therefore covered well before the September *91 introduction date. [These "advance
guard" test centres did of course account for a majority of both donors and patients in
Scotland - which was a significant consolation for some, but was felt by others simply to
compound the disservice done to patients in parts of Scotland that were not so favoured.]

5.8

Indications that active consideration was being given to earlier implementation, at least by
some in the SNBTS, are already on record in the Inquiry team's Chapter 9 (A38744), eg:

5.8.1

Professor Cash's letter of May 15,h '91 to Dr Gunson (SNB.005.1707) mentions Newcastle
and also mentions that "some people (notably David Mcintosh) may get very jittery".
[Many of us were indeed voicing concerns at that time, though w e would not have
described our condition as "jittery"; we believed that we were acting thoroughly
professionally in attempting to air and dispassionately assess the pros and cons of an
implementation date in Scotland earlier than September 1 sl 1991];

5.8.2

Dr McCielland's letter of 11th June '91 to Professor Cash (SNB.002.7902) made the key
point very well - "I would like to be reassured that w e are taking the correct decision, both
professionally and medical legally, to stay in line with the positions of the majority of
English RHAs
Dr McClelland was not alone in seeking that reassurance.
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5.8.3

5.9

Professor Cash's letter of 17th June "91 to Dr Gunson (SNB.001.8178) refers to Prof Cash
"picking up the pieces after last week's near disaster up here". This clearly reveals
Professor Cash's attitude towards open-minded professional debate about HepC testing
issues in Scotland at the time. As far as Prof Cash was concerned, the "near disaster up
here" was that the possibility of Scotland implementing testing earlier than the general
English date had even been mentioned, let alone seriously considered. The fact that he
described the debate on July 11lb/12th in these terms is also I think an indication that some
of us did indeed give serious consideration to early implementation and were keen to
have the issues for and against aired at the time. (Note: This point is also covered, more
fully, in paragraph 6, on page 13 below).
As I recall, Dr McClelland and I, together with a number of other colleagues, had, by
May/June 1991, become seriously concerned that the position in which the SNBTS found
itself - ready, willing and able to implement testing immediately but held back by
conformance to an English norm - was questionable at best and probably in fact actually
wrong. I remember that Professor Cash and others did their utmost to avoid any debate on
the subject whatsoever and were certainly implacably opposed to Scotland taking any
action that would, as they saw it, constitute a "breaking of ranks" from a UK point of view.

5.10 However (reference Dr McClelland's letter of June 11th {SNB.002.7902 and above) we did
succeed in having a serious discussion take place at the time of the SNBTS Board meeting
of June 1991 (11,h/12,h) and some policy clarification was achieved. The June board
gathering was a two day affair and as neither the discussion nor the full decision were
recorded in the board minutes (to my great surprise, now, reading them for the first time in
20 years) I can only assume that our fuller discussions of the HepC issue took place "off
fine", outwith the main business of the board.
5.11 Nevertheless, I do retain a clear memory of the main thrust of that discussion and of the
outcome, as follows:
5.11.1 I chaired a debate in which Dr McClelland put his case (as outlined in his letter of 11th
June - SNB.002.7902) and some others shared his concern. Professor Cash and others
argued strongly for continued blind adherence to the September 1 st date set by the
English. My own position, as General Manager and Chairman of the Board, was that our
Service did indeed need to establish a clearer formal position, both for our own use at the
time and for the record. [I also happened to agree very much with Dr McClelland's view of
matters, but did not feel that it was my role to come down heavily on any one side until I
had heard all my colleagues views in full.]
5.11.2 Without necessarily advocating immediate implementation, Dr McLelland and I and others
certainly argued that the position in which the SNBTS found itself was untenable. W e did
not believe that it could just be left to bumble on until September without some serious re
thinking and a formal clarification of the instructions to which we were supposed to be
working.
5.11.3 W e argued that with funding already in place, Ministerial approval in principle already
achieved and all operational matters now fully ironed out, the SNBTS was in a position to
move immediately on the implementation of full testing throughout Scotland; and that if we
were to continue to postpone implementation we needed very good reasons for doing so.
W e argued that the SNBTS Management Board and in particular the RTC directors
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responsible for SNBTS services each in his or her own area of Scotland, needed to be
clear about what was expected of them and why; and that simple repetitions of the
English September 1 s ' mantra were not sufficient for the purpose.
5.11.4 Some of us would have preferred to ask SHHD to authorise immediate implementation.
Others were not agreed that we should go that far. However, it became clear that the
majority of us were certainly in favour of at least seeking clarification on the issue from
SHHD. Professor Cash, as I remember it, argued for leaving things exactly as they were,
ie stick to the English date as a matter of immutable policy and say nothing new to
anyone; but in that respect his counsel did not prevail.
5.12 After a long and often heated debate, a compromise was reached, as follows:
5.12.1 Clarification should be sought from Ministers, through SHHD, so that a clear common
position could be forged for all the people and bodies responsible and a clear record
established for future reference. I, as SNBTS General Manager, should write to SHHD on
behalf of the Service seeking this clarification.
5.12.2 It was however agreed that w e would not actively seek or encourage an early
implementation date (Professor Cash's advocacy of UK solidarity did prevail in that
respect); rather we would explain the position that the SNBTS was in and our readiness
for immediate implementation, but also record our understanding that Ministers would
wish us nevertheless to wait until September 1 st - on the understanding that Ministers, we
thought, would wish to co-ordinate Scottish implementation with the English equivalent
5.13 My letter to SHHD was duly sent. As can be seen, it was a middle of the road compromise
between;
5.13.1 the out-and-out "UK Solidarity" approach favoured by Professor Cash and others (arguing
that there was no need to say anything more to Ministers at all; and that the status quo
was acceptable, desirable and un-changeable in any event); and
5.13.2 the more pro-active approach favoured by Dr McClelland, myself and others which would
have involved a letter making an earlier implementation sound a good deal more attractive
and would not have so compliantly assumed that Scottish Ministers would be in favour of
UK solidarity ~ at any price.
5.14 However, the letter to SHHD did at least get the position clearly on record (or so w e
thought) in the Department and in our own files, as follows:
5.14.1 the SNBTS was in a position to implement immediately (late June '91)
5.14.2 we were only delaying doing so in order to fall in line with English implementation
5.14.3 w e were doing so (delaying) because we understood that to be Ministers' wish.
5.15 As it has turned out, it has apparently been impossible for a copy of this important letter to
be found - neither at the sending end nor the recipient end; nor in the files of probable
copyees. Sadly therefore I cannot refer the inquiry team to the original document.
However, to the best of my recollection (and I do remember this particular letter quite
vividly) it can be accurately summarised as follows:
5.15.1 The SNBTS was ready to implement HepC testing in full throughout Scotland immediately
(at the date of the letter - ie mid June 1991)
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5.15.2 The SNBTS understood that there were UK-wlde considerations that made it likely that
our Ministers (in Scotland) would choose to instruct us to proceed only when the English
and Welsh services were ready, and only on a date that coincided with English and Welsh
introduction;
5.15.3 The SNBTS Management Board realised that it was up to Scottish Ministers to decide on
the policy in this area and to instruct us accordingly.
5.15.4 In the absence of any instructions to the contrary, the SNBTS would assume that
Ministers were content with the situation as outlined, and would implement on September
1st, in line with the English and Welsh Services.
5.16 My letter did not imply that the SNBTS was recommending the delay until September,
though neither were we protesting about it. I have a very clear memory of my desire at the
time to come across as absolutely impartial/neutral on the point, because, after the
discussions we'd had among the SNBTS board members, this was the line that I was
authorised to take on behalf of all my colleagues. I was also anxious to avoid the
generation of any more trouble than we were already having from Professor Cash, who was
a loud and aggressive advocate of "UK Solidarity" on the issue, a view that I understood
though I did not necessarily agree with i t
5.17 With hindsight, I believe that this neutral tone was the wrong one. I believe that if we had
agreed to recommend earlier implementation to Ministers, putting before them all the
relevant facts, then we would in fact have been given the go-ahead to proceed earlier certainly no later than July 1st 1991. My feelings about this are expanded on in my answer
to Question 37 (below).
5.18 Q 35 (b): "If ministerial approval had been granted i n Scotland around the same time
as such approval was granted for England and Wales (January 1991), could this have
happened, albeit with a second generation kit which was still being evaluated?"
5.19 Before addressing the specifics of this question I feel I must point out a fundamental error in
the meta-data behind the question itself. The implication of the question seems to be that
Ministers in England and Wales had approved HepC testing for implementation as of
January 1991, This is absolutely not the case. I think that the impression that the Inquiry
team has gained on this point may arise from a misunderstanding of the nature of these
Ministerial "approvals" and announcements.
5.20 Whereas Ministers in England and Wales did indeed announce in January 1991 their
intention that the tests should be introduced, this had no effect on the actual implementation
until they issued their formal approval for the Service to implement on the specific date of
September 1st 1991. Scottish Ministers also approved the introduction of testing, in
principle, at an early date. These approvals in principle however are not the point at issue.
5.21 That having been said, if the question were to be put another way, then the answer would I
think be "yes". If Ministerial approval for immediate implementation had been granted in
Scotland in January 1991, could this have happened? Yes, provided that the SNBTS had
been given appropriate notice in time to make the necessary arrangements, then I believe
that it probably could have happened. I certainly think that an implementation date in Q1
*91 would have been achievable. I do not believe that questions over the generation or type
of test kit to be used would have been any real obstacle to implementation at that time.
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6

Question 36

6.1

Q 36; "What was the "near disaster" referred t o i n Professor Cash's letter o f 17 June
1991 {SNB.011.8178)?"

6.2

To understand this reference, one has to appreciate how strongly Professor Cash felt about
"UK Solidarity" in the introduction of HepC testing. He was an ardent advocate of a unified
UK approach. [I think that the Inquiry's investigations outlined in Chapter 9 have highlighted
sufficient examples of this to make cross-referencing unnecessary, but if not I will of course
be happy to answer questions on this point and to support my assertion with specific
examples.]

6.3

Therefore, when, in June 1991, Dr McClelland, myself and others had the temerity to
challenge blind adherence to UK Solidarity (ref SNB.002.7902 and my notes above)
Professor Cash was far from happy. He was concerned that opening up a professional
debate about HepC testing issues in Scotland at the time created a "danger" that testing
might be introduced here before the official UK date of 1 st September. This would have
been, in his view, a "disaster".

6.4

As I remember it, Professor Cash was proud of having, as he thought, averted this
"disaster"; hence his reference to a "near disaster" in relation to the consideration, though
eventual non-adoption, of a policy of early Scottish implementation.
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7

Question 37

7.1

Q 37: "SNB.005.4822 appears t o be a recognition that there had been failings In the
process leading t o the introduction of screening. Do those now providing
statements agree with Mr Mcintosh's views?"

7.2

Despite my being the subject rather than the object of this question, I hope I may be
permitted to furnish the Inquiry with an answer of my own - covering three aspects:

7.2.1 my recollection of why I felt that the decision making process was flawed at the time;
7.2.2 my feelings now, with the benefit of hindsight, on what was wrong and what, on
reflection, we could and should have done differently; and
7.2.3 my thoughts on potentially useful lessons to pass on for future use, to the benefit of
patients in Scotland and those whose duty it is to care for them and about them.
7.3

As I recall, at the time, significant doubts about the decision-making process only emerged
in the period March '91 through August '91 and only became acute in June, From late 1990
through to the Spring of 1991, the inherent inadequacies in the decision-making process
were masked by a highly satisfactory and confidently deliverable strategy based on Scottish
implementation of testing from April 1s! '91 onwards, it was only when that strategy began
to come apart that significant weaknesses in the underlying processes began to show.

7.4

I believe that it is more or less unanimously accepted that up until the end of 1990 the
processes at work ran reasonably smoothly and that the decisions taken were sound. The
policy in place at that time (informal and unannounced as it was) was a sound one. It is
indicated in GW Tucker's memo of 21st January 1991 (ref 9.250 and SGH.002.7890) as
follows:

7.4.1 Co-ordination with England and Wales if possible;
7.4.2 A start date (UK-wide, if possible) of 1st April 1991
7.5

Add to this the fact that the SNBTS was already fully funded for testing throughout 1991-'92
and all seemed set fair, Mr Tucker had made a supplementary suggestion that blood
transfusion centres should probably be allowed to come on stream as and when they could.
His comment "since delay for the slowest could mean a long w a i f now echoes back to us
from the record, but at that time this danger was not being contemplated. Full Scottish
implementation seemed safely on course for April 1st,

7.6

Certainly, I do not remember having serious doubts about the decision-making process at
that time (January '91). However, with the benefit of hindsight, it seems to me now to be
clear that the seeds of future serious errors had in fact already been sown by then; and
were indeed inherent in the whole way that health service policies were arrived at in those
days. I address this point below; but first I hope it may be helpful if I explain further what I
understand to have actually been happening on the policy formulation front as the situation
unfolded during Q1, Q2 and Q3 1991,

7.7

Though we at the SNBTS were not actually made officially aware of it, I believe that
throughout the first quarter of 1991 the Department's position as informally set out in G. W.
Tucker's letter of January 21st 1991 (SGH.002.7890) in fact tied in very well with the
professional opinions and the general views of the SNBTS team and was indeed the policy
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to which we were alt actually working (with the exception of Mr Tucker's point, soon to
become important but as yet not so, about not slowing everyone down to the speed of the
slowest). Throughout the quarter, the SNBTS team was working on the understanding that
testing would be introduced in Scotland as soon as it was possible to do so and that the
implementation date was in fact just around the corner - April 1st or very soon thereafter.
7.8

The original target date of 1st April seemed then, and remains, even in hindsight, a highly
appropriate date for full implementation throughout Scotland. Had the various powers-thatbe adopted GW Tucker's suggestion (SGH.002.7890) of a flexible approach to starting
dates across the UK, then the SNBTS could have maintained a "co-ordinated UK approach"
and still implemented testing throughout Scotland on April 1". However, this suggestion
was not taken up, and the rest is history. The delay from April until September felt
uncomfortable at the time. With hindsight, I believe that it was in fact a severe error, [the
roots of which I have attempted to analyse in pargraphs....and.... below.]

7.9

With hindsight, had we all realised clearly that Mr Tuker's "long waif was going to be five
months for significant proportions of the Scottish population, during which a significant
number of patients would suffer transfusion transmitted infection with the Hepatitis C virus infections that were altogether unnecessary and easily avoidable - would we have still felt
inclined to go along with the English date of September 1st?. Would we, really, have
waited until then before full implementation of testing? It is my firm view that we would not.

7.10 I believe that had we at the SNBTS decided to send a comprehensive brief to SHHD in,
say, May '91 (by which time the delay until September was already looming away into the
distance) and had the team at SHHD properly explained to Ministers both the new position
and its likely consequences, then Ministers would surely have decided to authorise the
immediate introduction of testing throughout Scotland. Though this would probably not
have been well received by DoH in Whitehall and possibly not by English Ministers, I
believe that the Secretary of State for Scotland would have defended his Ministers* decision
and testing would have gone ahead throughout the SNBTS.
7.11 Despite the efforts that various of us (notably Dr McClelland, Dr Gillon and others) made to
have these issues aired at the time, the fact is that a revised SNBTS position was not put to
SHHD nor to Ministers at any time between April 1st 1991 and late August *91 when, finally,
the Department formally asked Mr Forsyth to endorse the proposal to proceed with full
testing on September 1st.
7.12 However, with hindsight, it is I think important also to point out that the successive delays in
the target implementation date (first from April to May/June, then to July and subsequently
to September) were decided upon in January, February and finally in April (confirmed in
May), so that it should have become abundantly clear to all of us from Q1 1991 onwards
that we were heading for an unsatisfactory outcome. With hindsight, I believe that we
should have done more to have the underlying policies and the actual strategy properly
bottomed out, clarified and committed to paper, with Ministers' approval well before the end
of March.
7.13 As is recorded elsewhere, I felt at the time that our decision-making processes were
unsound. With hindsight, I feel even more strongly about this, for a number of reasons,
including:
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7.13.1 The lack o f any written instruction o r policy statement f r o m SHHD upon w h i c h t o
base SNBTS operational planning and decision making In relation t o HepC testing.
7.13.1.1 Had we, for instance, in January or February, received a formal departmental brief
along the lines of Mr Tucker's letter of January 21st (SGH.002.7890) we could have
been working to clear Ministerial guidelines throughout the critical early decision
making months of 1991. Had this been so, we would have been able quickly and
effortlessly to adapt our activities in line with emerging events and implemented testing
throughout Scotland in, say, April or perhaps May, co-ordinating with our English
colleagues and counterparts, without feeling any need to follow them slavishly.
7.13.1.2 As it was, as far as I was concerned at the time, all the "guidance" I was getting or
hearing about (from Professor Cash and others) was based on second-hand reporting
of advice, recommendations and pronouncements by bodies that were not part of the
SNBTS chain of command, to whom I as General Manager owed no duty of obedience
or compliance; and, most importantly, with whom neither I nor any of my colleagues in
the SNBTS could share any of our personal responsibility for our donors and our
patients here in Scotland. In other words - in sharper focus now with the benefit of
hindsight - none of the individuals or bodies in England from whom we were being
flooded with advice and who seemed to be inordinately influential in our affairs had any
responsibility for patient care in Scotland, nor would any of them be around to stand up
and be counted if and when the results of their advice went wrong. For the avoidance
of doubt, I believe that I made these points clearly and forcibly in June 1991, but accept
now that I should have made them in January or February 1991 - and should have
made them more forcefully than J did.
7.13.2 With o r without clarity f r o m SHHD, there w a s also a lack of clear policy within the
SNBTS o n exactly w h a t w e were trying t o d o and what o u r key priorities should be.
7.13.2.1 One might think (and I guess that many of us in the SNBTS at the time did think) that
such things can go without saying. We knew what we were doing and we got on with
it. With the one inglorious exception of the unnecessary 5 month delay in the full
implementation of HepC testing in Scotland, this was largely true. The international
record on the SNBTS is clear. It was (and I feef sure still is) one of the very best blood
transfusion services in the World. However, what we did not have in place - and
should have had - is a clear HepC policy and strategy statement that could guide us
through troubled waters. When trouble came, we had to deal with it "off the toe of the
boot",
7.13.2.2 I am not referring here to a statement of guidance or instruction from SHHD, though
that would have been very helpful, but an internal SNBTS document. I felt at the time,
and it has become even clearer to me with the benefit of hindsight (and particularly with
the benefit of the documentation that the Inquiry team has brought together), that we in
the SNBTS could and should have done more to set out clearly and unambiguously for the CSA, for SHHD and for Ministers - the shape and size of the HepC problem and
the key performance indicators that our strategy was aimed at.
7.13.2.3 Had we prepared such a strategy document, and had we kept it up to date, it would
have been clear for all to see just what would be at stake if we were to stand idly by
and watch Spring turn to Summer and Summer turn to Autumn with HepC testing still
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not implemented in full and patients continuing to be unnecessarily exposed to
transfusion transmitted infection. Had this been the case, I do not believe that we
would have allowed that to happen.
7.13.2.4 Armed both with the strategy document itself and the clarity of thought generated in its
creation and maintenance, we would surely have sent SHHD a memo along the lines of
the hypothetical, hindsight-generated example set out in 7.13.3 below - probably some
time in February 1991. [The English postponement of full testing implementation to
"hopefully July" was signalled on February 13th 1991 - ref SGH.002.7886]:
7.13.3 The hypothetical memo that, with hindsight, I believe we should have sent to SHHD during
Q1 1991 would have read along the following lines:
"Memo from SNBTS to SHHD:
Ministers would, we feel sure, wish to be advised that the recent indication received from
DoH that the English RTCs will not be introducing full HepC testing until 1st July 1991 has
the following implications for the Scottish National Blood Transfusion Service and for
patient care in Scotland:
•

If we are instructed to maintain the current strategy of implementing in Scotland in line
with the English date, this will mean a postponement of 3 months, during which we
estimate that approximately X patients in Scotland are likely to be exposed to the
Hepatitis C virus through transfusion transmission, of whom Y% (Q patients) are likely
to contract full blown Hepatitis C of whom P% (B patients) are likely to suffer serious
adverse effects including death.

•

If however, we may be allowed to modify the current strategy, to maintain co
ordination and co-operation with England and Wales but nevertheless implement
testing in full in Scotland on April 1st, as originally planned, then we are confident that
these adverse consequences can be almost entirely avoided.

We confirm that full funding and all the necessary operational preparations are already in
train for April implementation. The Service is confident thai it will be ready to proceed on
that date, if authorised to do so. We therefore request that Ministers please authorise us
to proceed according to the original plan for which funds have been provided, so that full
Scottish implementation may take place from April 1st 1991."
7.13.4 As it was, we did much good work on the practical details of the testing programme,
preparing for it and managing the various postponements that it suffered; but we did not
lift our heads sufficiently above the minutiae to see the bigger picture, in particular, I
thought at the time and am fully confirmed in my feelings with the benefit of hindsight, that
we spent far too much time worrying and debating about English concerns (including, for
some of us, inordinate energy devoted to criticising Newcastle for doing the right thing in
advance of the rest) when we should have been properly focused on our own area of
direct responsibility - Scotland and patients in Scottish hospitals.
7.13.5 The roles and responsibilities of the advisory bodies involved were not clear
7.13.5.1

During the whole period leading up to HepC testing, one of the problems I had to
struggle with as a recently appointed (Feb '90) General Manager was fathoming out
the credentials and relevance of the various bodies and individuals whose names
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were being quoted at me (largely by Professor Cash, but also by others). The
general picture that I felt I was being asked to accept was that the ACVSB, the
ACTTD, and a not insignificant number of other erudite bodies existed to hand down
tablets of stone from their lofty professional and scientific heights; tablets that we at
the SNBTS were expected to accept without question.
7.13.5.2

My difficulty with this was not so much that t felt that I couldn't trust their judgement,
but more simply that I could find no reference to them in my chain of command,
through the CSA to Ministers and to the Secretary of State for Scotland. I certainly
couldn't convince myself that anything that these bodies might have me do would be
very much help at all when it came to justifying the actions of the SNBTS in its own
national Scottish context.

7.13.5.3

Clearly, I was aware that all sorts of bodies and individuals give advice and guidance
to Ministers and that many of them are highly important. Ministers in receipt of such
advice could and would no doubt make their own minds up as to which advice they
accepted and which they rejected.
For my part however, I was extremely
uncomfortable about the prospect of intercepting and acting upon any advice of this
kind, especially when it emanated from South of the Border and had, as far as I could
see, no official locus whatever in Scottish affairs. I believed that it was my duty to
stay focused on Scottish affairs and the wishes of Scottish Ministers,

7.13.5.4

In the absence - throughout the whole period - of any clear Scottish guidance on
these issues (and indeed with hindsight, as far as one can see no very explicit
English guidance either) one was forced to take each step along the way on a caseby-case basis, taking advice on each issue from the internal SNBTS team,
encouraging them to make the relevant professional judgements and normally acting
on their advice when it was well supported by the majority of colleagues. As is
reported elsewhere in these notes, this was relatively straightforward while the HepC
testing programme was moving forward harmoniously, but began to creak at the
seams when the going got tough.

7.13.5.5

When what may perhaps best be described as the "post-Newcastle" era dawned what
was so sadly lacking in the professional arena as we tried our best to react
appropriately was clarity about:
» the background policy and strategy on advisory bodies, their role and locus
• who in the medical and scientific communities involved was responsible for what
• who's professional opinion was relevant to a particular issue and who's not; and
• what status did the opinion of advisory bodies command with respect to
managerial decisions at the SNBTS coal-face - if any?

7.13.5.6

In my view, the lack of clarity on these things was a significant contributor to the
difficulties that we experienced as an SNBTS team when faced with the changing
circumstances in relation to HepC testing in Q2 and Q3 1991. Had there been more
clarity in these areas I believe that it would have been far easier for us to concentrate
our minds on the real patient care issues at hand - much less distracted by
professional medical and scientific politics.
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7.14 Having offered my notes (above) on what I see as some of the more serious deficiencies in
the decision-making system we were dealing with, and to be fair were part of, in 1990/'91,1
hope I may also be allowed to add some further comments on the roles of the various
bodies involved in the creation of the five month delay in the full implementation of testing in
Scotland, including some thoughts on "what might have happened if..." and what lessons
we might learn for the future. These are set out below (7.15 - 7.22)
7.15 In relation to the role of SHHD, it seems to me that the timing of their submission to
Ministers and the confirmation of their support for testing is, I would suggest, eloquent
testimony to the fact that the Department was not leading but following the decision to
implement testing. (SGH.002.7828) The SNBTS was authorised to commence on the day
that we ourselves had chosen (had been bamboozled into choosing, In my view, but
nevertheless we did in the end take the decision - reference SNB.002.7666).
7.16 We can not i think reasonably blame the Department directly for the fact that it was a flawed
decision. They were ted by advice from south of the Border, confirmed by what they were
hearing here in Scotland and on the face of it would have had no reason to act other than
as they did. One could argue that SHHD should have had the ground rules laid out much
more clearly from the start and that their interest in events should have been more directly
related to Scottish health care issues. As I have made clear (A.37.10 (i)) I do believe that
SHHD should have prepared a better strategic background to the events of 1991. This is
not to say however that they should be asked to shoulder ther lion's share of the blame for
the final flawed decision in relation to 1st September 1991.
7.17 Beyond SHHD, the ultimate responsibility of course lay with Ministers, notably the Minister
of State Mr Michael Forsyth, but here it seems to me we have the least cause to apportion
blame for the critical (and for some fatal) five month delay in the full Introduction of testing.
I believe that the wording of the Minister of State's authorisation of testing as from
September 1st is highly relevant in this context. On July 26th 1991, Mr Forsyth was "content
to endorse the recommendation", sent to him only two days earlier by his department.
(SGH.002.7817 and SGH.002.7828). This being so, two things seem clear:
7.17.1 Except in so far as one may be entitled by convention to blame the top man for
everything that happens on his watch, the Minister of State can hardly be accused of
having created any of the five month's of delay (April to September). As far as we
know, he turned around the first formal proposal he had ever received on the subject,
within two days; and accepted in full the recommendations he had received from his
professional advisers and civil servants.
7.17.2 In doing so, Mr Forsyth acted promptly on recommendations received. I believe this
confirms the view I formed at the time - and about which I feel even more strongly in
hindsight - that these important issue were ones that the SNBTS should have taken
hold of for ourselves and in which we should have acted as the prime movers; not as
passive followers of a supposed (but never formally communicated) "rule" that we
simply had to follow the English service - and like it. I believe that the most important
reason that Ministers in Scotland did not grant approval for implementation of HepC
testing in Q1 or Q2 1991 was that they were not asked or advised so to do. I believe
that they should have been asked to do so and that this was a serious omission.
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7.18 For completeness I should mention the Common Services Agency, but the fact is that the
CSA as far as I can remember took no part in any of the proceedings in and around the
HepC testing issue. They were the official conduit for the final formal authorisation {from
the Minister of State) to proceed with fuit implementation but had, as I recall, no other role.
7.19 I have criticised the decision-making processes that were used at the time to deal with the
introduction of HepC testing, but I hope that I have not been interpreted as pointing the
finger of criticism at any individual or group of individuals in particular. I believe that we
were all of us participating in a flawed process - somewhat more flawed of course in
hindsight even than it appeared at the time - and we were all partly responsible. I believe
that the kind of searching analysis that the Inquiry is bringing to bear on the history of these
events can only help in the designing and building of better decision-making processes in
the future; and that all parties can learn important lessons from the Inquiry's findings.
7.20 For me, a key lesson for the SNBTS, for future generations, that we can draw from the
HepC testing story is that when faced with an ambiguous policy background and a lack of
clear leadership from above on an issue as important as this one was, the Service itself
must take the lead, on its own responsibility and focusing firmly on its key patient care
responsibilities. It should not, as we did, allow itself to be distracted by scientific and
medical politics, nor be bamboozled into thinking that somehow it didn't in fact have the
authority to dissent or depart from "the norm". It should cut the issue cleanly through to its
basic essentials and act accordingly.
7.21 With hindsight, the issues of 1991 seem painfully simple and the 5 month delay in
implementation a painfully obvious error. The reasons why this was not so at the time are
complex, but nevertheless, with hindsight, I think our principle failings were that we did not:
•

properly debate the real issues (no holds barred - whistle-blowers encouraged)

• enunciate those issues clearly and explain them to our hierarchy (SHHD, Ministers)
• forge good strongly argued recommendations as to when we should go ahead and why
•

make clear to Ministers the risks inherent in failing to do so.

7.22 In my own mind I am certain that had we done these things in a timely way and sent
recommendations to Scottish Ministers in Q1 1991 they would almost certainly have
authorised the full implementation of testing much earlier than they did. Whether for good
professional reasons full implementation in Scotland would have happened in January
1991, April 1991, or some other date, i don't know. However I am certain that we could and
should have implemented earlier than September 1st.

David B. Mcintosh
Former General Manager, SNBTS (1990-96)
11th October 2011
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