4 Consent to Treatment

The basivolany disvussionaboutconsent is that 2 patieny gives consent bador
anyvinvestigation and treatoent propesed by the doctor, Deorors offer sdvice,
b the patienr decides whether 1o acceprit,

Bedore o patiofit o consent, the opviang have to be presented in sucha fashion
Ay vovallow 4 decision wbe made: Consent must involve the ability 1o choose:
Uine of the patients oprions & not 10 be roubled with baving o miake 2
decision. Dootors sometimes grgue thet patients donot want tobe wld all the
facrs, In an incrassimgly grticulate sodiery doctors are moving away from this
paternalistic appreach and any doctor who decides to withhold information
should examine stringently the reasons for deing so. Socicty s moving away
from paternalisey towards partnership and ot ihe seme time people aretaking
ingreasing responsibility for the effects of thelr own way of Die including s
effects onchealtly, Fyen thougha few patients “‘don'twant 1o be told’, thereis
aow Hele justficaton forwibholding infornation - pnless ‘o rellall would be
glesrdy: diftvimental 1o the dndividual, Tt is thereford only when the patient
specifically delepares responsibility for the dedision to the doctor-thit it s
erhically righr forthe doctar pot to disclose all the relévant facts.

Normully.the pavient will Wishae declde, Thedoctorshould remember that his
specialised training dnd knowiedge purs B in a powerful position compared
with the pytient who will gsoally lack the deqailed knowledge o grasp e
essential fhors tmmediately, The lack of thisknowledge does oot dan tharthe
patient is imablete understand, Consent without understaoding 18 invalid and
it s the dovror’ s sl professionaland lesal duty w help the paient reach this
anderstanding, In so-doing the dootor should follow the patient’s lesd and
present. as many of the vigks and benefity a¢-the patient needs o know ™
Maruratly s dostor can enly discuss matters in relatontotheaccepted state-of

medical knowledpy ar the fime.

One of the problems abour consent s that it must follow disclosure of
iformation end thus uaderstanding of the micdical condition. A UK saselaw

F e dotor wioiid bewell wilvised 1§ bwve segped e patleney deowhomd dovels ol sonsciousneis ure
wnpaired. pest head Injury sietes and topaired consclionsnes die o intoshontion,
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Han evelved, the amourin of informeton that a doctor & legally oblised 1w
disclogy tHa patlent'in the context of consent o trestment is based on the
soncipr of what Information @ reisonable momber-of the medical profession
wonld give the perienting particular sev et vircomatances to enable bim toreach
adeciston, This has been most-recently affivered by the 198% Sidaway vase
(1985 1 ALl ER. 843 whichexplored the convept “informed consent™ Equally,
epses and allegations sbowt lack of consent are wsually based on assauleend
batrery or peghpgedee. It i impormnt ' seniember thar a docior’s Jegal
obligations ave ruch Jess than his movad obligations, Thelegal minimiin s nor
niecessarily ethical,

Exceptions

While the principles of consent remamn, there are exceptions in particalay
sitgations, These are ererpendres, and the sregtoent ol milnors, the menially
incompetent and rhé senile

Piospite recent legal cases, no legal minemum age boas been set for consent
to treatment. [t had been sugeested that sixtesn b the “Ape’, w8 secton 80D
of the Pamily Law Beform Act 1969 states shar “the consent of a minor who
Bag argined the age of siuteen yoars to any surgieal, medical or denal
trgatment whichs in the absence of comsenr, would constitute 4 trespass 1o
fs person shall be as effective ay 10 would be i he were of full 4pe snd
whitre a minor has by virtue of this seotion given effective consent 1o any
trestment, it shall not be necessary to obtain any consent for i from his parent
o guardian’

However, the At goes on to state that “nothing i this section shall be
constraed as making inefective anv consent which would have been effective il
this section had not bees engered”. As the Comron Law position before 1969
was trdertain, there rormaing i effectne set mindmum age for consent.

Thus the critenipny for consent should not beage but competense, This it an
entivdly subjective judgement based upon the individuesl ebild and 1he
circumgmances when the child presents, Lirtle ditheulty s raised where a
patentunder the dge of sixtedi tequires mmediate treatment when no parent
or guardian wavailable. Emerpencios cannot walt for consent and there can be
little dogbt that e court, bavme regard w parenty” dutye provide medical care
for thetrchildowill uphold the docter' s action In providing such care as might
veasonably anticipare the parents” consent, 1 there is difficuloy W contacting
the parents, the docror must assessthe vreeney of the need Tor resvment belore
¢inbarking onany procedure.

Similardy, the sreatment is minory suchas fora cough or cold, the dodtor s not
likely o be faced with a difficul judgement in relation woaniunder sivteen’s
ahilitvtoconsent T wrentment s difficult, dangercusor ratses moral issues, the
doctor mayexperience difficuites including externg] pressure placed upon m
by society’s perception of thy situstion. The most contentious fssues relite 1o
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sdvising and providing treetment on contraception aind the wwrmination of
CHESEnCY.

Oipinions have breen expressed thar doorsrs providing contraception, even with
the parents’ consent, for mitors under the sue of Sixteen mighy be-giding and
ahetting the offence of unlvwiul sexual intercourse, Legal advige 1 thatif the
doctor aots o good Raith In protecting the girl against the potentially harmiul
effecesof interdptrse; he would not be scting unlawiully. Furthermore, Lord
Keavman stated dnthe Hotse of Lordy’ udgement inthe case of Gillick vorsis
West Morfoll and Wishech Ages Health Authority and the Department of
Health and Socig] Securipy {1985, 3 AL ER 802 b

I the prescoiprion bs the borg Bde exercise of s clinicaljudgement s
what is best for his patient’s health, he has nothing o fear from the
¢rimsinat law or Trom any publicpolicy based on the criminality ofa man
having sevual intercourse with hey',

o girb under the age ol 16 reguests contracepiion but vefuses- 1o allow her
parents o be informed the guestion of thevalldicyofthe ginl s consent Is raised.
tappearstharsection ¥ 3ol the Paritly Law Beform Aot 1960 would tongider
siich consenrvaiid in cortainouies,

When faved with this problem, adoctor should take the following steps:

fgy Anemptieconvinee thepid of the advisabilivy of involving her parentsin
thas deeision, This should be part of the connselling extended vver g
samber ol interviews, whire appropriate, Io many cases the dootorwill
gain Consent Wy involve g parentor § persdn in loeo parentis,

fhy e is unsuccesstil the dogtor must then decide whether the girl hasthe
miental maturity o understand bis advice and the possible consequences
of hes action. 1F she hug por Then her consent is i formed and 50
inwalids TThie doctor canmor provide treduient in these ciroumgtances but
should keeprsonfidential the fact and comtent of the consultation.

1 hieis satished thar she con Consent, he makes & chndeal dedision as 1o
whether the provision of contraception s in the best inerests of the
patient,

3

Y Ao dEeision not oo prescribe deey nitabselve Bum Droen keeping the
interview confidential

Lord Fraser of Tullvbelion, in the House of Lords’ judgement October 1985,
iy thecase of Gillick versus West MNaortolle and Wishech Area Health Authorty
s the Department of Healthand Social Security, expressed the following ling
of concuct fora doctor in sugh o sitation:

1. That'dhe girl Galthough under shuteen vears of ages wall tnderstamd his
advice;
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2. That he cannotpersoade her 80 indorm the parents that she 8 secking
contraceptive advice

. Fhur she iy very Higlyro begln ur o contioue having sexual ftercourse
sibth o without congrs e treg e
4, Thatuodess she pectives contraveptveadeviceor medtment her physical or

mental hesith or bothare Ikeely 1o sutler
B That her best interesms vequird bRy 1o give her contraceptive sdvive,
rredtient o both withous the parenml consenn

Mental Health

When s adult s mentally incapable ofeiving valid eonsent, ez by reason of
mental Hness, sevious sabnormality b wnility, the detior fust deoide, ayin
aeviorher case, what s i rhe best Interests of the patient, Ne other individusl,
sl dudv appodnted as aogusrdian, has logal suthority oo consent o trgatiment
g the patent’s behalll The doctor’s suthority o these matters depends
however oithe type of preatment and bis-own status nnder the 1983 NMengl
Health Act,

Preepuionally, the docior siny also consider any threat posed to others by the
patiens’s condition, Any deotor whoas clindeally do churge of 4 patent at the
relpvant Hme may inktmie or parciparein contpulsory adimission ro hospital
o tregtmient, bur the faet of admissien 1w hospital under g section of the
Mewnral Flealth Aot does not necessarily indicate the patient sabiitv o give op
withhiold consent. The patlent s nigh to give or withhold consent to tregtment
foraphrsical condition’ts niv lessebied by the fact of hig heng sderised undey
such an Act. What must be considered iv whether the pavent & able 1o
appreciate the reasons for the natare of, and the possible consequences ' of, the
proposed reatment. and what wonld happen i the proposed treatment were
wichhiehd,

In the mentally handicapped-child woder the gee of sighteen wrertbsations
should be performed opnly alier the cotrts have granted wardship. (ther
pracedares — such sy mipor non-ErRerEency Surgery -~ tmy be doniented by
the parent of guardiog

I the mentally handicapped adultfedent cours ¢ased apoedr 1o mply that nos
ops mot even the courts, fow pive wvabd consent on the papent’s behalll
(Reterence, Ber B A Minor (Sredilisation), reported in “The Times Law
Report, 1 Mav P9ETS Do vhese cises the cowrts mayorule thar the medieal
inrerventionowill not actagainst the bew interests of the individual

e

Phe lopal complediugs Jesd woenormoys practical difficpddes and con-
sicheration b8 beiny given by gioups: such as MENCAP i the nedd B
slarificationof the laws.
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Pretained Persons

Try the cose of polide surgeons, consent carpes sonniber of adpeces. A detained
person with i general and by varure of being confined andfor insiicated, be
o Tree to-glve'comsent, Hemav also be restriered iy terms of prwvacy during
theconsulgton, Under all ciroumsiances, With thesxveption of intinuse body
searthes, s personincusiodvis notobliped w suhmiviomedical treatment. The
summe vight gpplics in the provision of spocimens for forensic examsination, amd
the person should beso mformeds T the case of s ungosscious prisoner, and
where abilive to glvevalid consent iz inhibited by lmoticetion, exarminationand
procedursy f ensurs proper medical care sre spproprimte; the waking of
specimens for {orensic purposes 35 not. These matters are dealt with in
chapier 5,

Pofice: surgeodd e reminded thet special circimmitances exfsr regarding
consent. to inthmare body searches) they are invited o copsult (e BMA
puidelines on this{Appendix %

Consent to Operations onReproductive Orzans
Theorther man prablem concerns the reproductive systerms.

The custeen of obigining thegonsent of the patient’s spouse to-operstions.on
the-reproductive Srgans 15 ont of courtesy not legal necassity, Nevertheless,
becauss the patient™s paritier may properly hold thar heor she bas an interest in
such an operation, B 18 good praciice 1o attempt teeget both partners” consent,
Shemtlar considerations apply 1o the investipation or treatment of the Retus or
erthrve, or of the inmra-tidnine snvironment, pertcoiarly 25 1he Toeras Canno)
fve any copsent,

The lmited “vighee’ o the unborn oyl devive Trom the Offences Agaivist the
Porson Ay 1861 and the Infary Life Preservauoh Ay 1928, The Abestion A
V9ET snothe vther handy by legabisang the rermination of pregraney within
certain mins, diminishes the protection which an unborn obitld otherwise had,
Drocrors shoald bave regard Torthese considerations when the mother reluses
eatment forthe foerus.

Abortion, and the ethcal probléms associated s referred 1o in more detail in
chaprer 15,

Obtaining conseny

Al times consent bs implied, 88 in antendance for @i inooulation which implies
that the patient expecty the Inceulation, This does not, however, sbsolve the
duoctpr Trom expliining any risksc Eouglly there are imeswhen orgl consent is
notautfictent and writtern consent éssential, s mportant that congentshould
be free ol any form of pregsure or chorcion, particularhrwhere treatment s
offered w patienrs suck gs those sveving inthe Armod Porpes inothertypes of
employment which it the inelividuals Treedom ol sction, and 1o prisondry
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serving aocustodil sentence No fluence should be exerted (through any
special relationship berween o dootor and the persor whose consent s soughy,
"Uhis rhstter fs discossed more filly in chaprer 5

The GMUO bas seid of the relapionship between dostors and thelr patlents;

Tatents grant doctors grivieped access tootheie homes and confidencss,
o - Gond medival practice defends-upon the mumintenanee of frust
between doctors anmd patients and tholr Tamilies, and the undersmding
beboththarproper professional relatiopships will besmrictlv observed. In
this sitnation-doctirs must exetcise great eare and discretion inorder not
o dharsipe this vl velutionship’.

The dogtoy/patient relationsbip s based onorust. The dotwwill beoconstantly
gy his puard 1o be objective o his lndeement io the face of the many cuiside
pressures which maybe esermed on hing These may be economic pressures
Feonn relatrves, advertising, the niedia, or Trom other sourdes,

A doctarisemtitled o decling to provide any traatment which he belioves to be
wrong, butthers is'a distnction between rregument which a doctor believes to
bederrimental 1o a pationt’s bestiterests andtrearment owhich s doctor Bas s
epnscientivdsoblection, Adotnr astaerallow Bivdedisionas towhat i the
patient’s Best interest to belinfluenced by his vwopersonal beliels. 1 & person
wha waleeady o doctor™s patlens reguests rrearment which the doctdr Bélievey
to boagainst the patient’s bestinterssts; beshould wll the patienr sndpaint o
that the patient has the tight o seek advice elsewhere; Tz person whois found
by thedoctor to nead treatmoent which the dostor cannot provide or take partin
becagse of the doctor’s pwn privcipley, the decror must well the patient and
ensure that the patient ie referred toalterna wdical care.
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